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Court of Appeals of the District of Columbia. 


No. 3532. 

Joseph A. Killinger, Appellant, 

vs. 

H. L. Rust of the District of Columbia. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 64318. 

H. L. Rust of the District of Columbia, Plaintiff, 

vs. 

Jos. A. Killinger, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Complaint in the Municipal Court. 

Filed September 25, 1920. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 64318. 

H. L. Rust, of the District of Columbia, Plaintiff, 

vs. 

Jps. A. Killinger, Defendant. 

District of Columbia, To wit: 

Your Complainant, H. L. Rust, of the District of Columbia, being 
first duly sworn according to law, states that he is entitled to the 
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JOSEPH A. KILLINGER VS. H. L. RUST., ETC. 


possession of the premises Apt. 601 The Iroquois (1410 M Street* 
N. W.) located in the District of Columbia, and that the same is 
unlawfully detained from him and held without right by the de¬ 
fendant Jos. A. Killinger to whom the complainant had heretofore 
rented the said premises and whose tenancy and estate therein has 
been determined by the service of a notice to quit. Complainant 
therefore prays that a Summons be issued commanding the defend¬ 
ant to appear and show cause why judgment should not be given 
against him for the restitution of the possession of said premises, 
Apt. 601 The Iroquois (1410 M Street, N. W.) and costs of this 
suit. 


H. L. RUST. 


Subscribed and sworn to before me this 19th 
A. D. 1920. 


day of August, 


[seal.] 


G. P. PLUMMER, 

Notary Public . 
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Affidavit of H. L. Rust. 


Filed September 27, 1920. 

******* 

H. L. Rust being first duly sworn deposes and says that he is the 
plaintiff in the above entitled cause and that he is entitled to the 
possession of the premises hereinafter described, said right to pos¬ 
session being based on the following facts: 

The defendant and plaintiff entered into a written lease by the 
terms of which defendant became the tenant of the plaintiff of the 
premises known as Apartment 601, The Iroquois Apartment House, 
Washington, 1 ). C., for the term of one year commencing on the 
first day of October, 1917, at and for the total rental of $660.00, 
payable in equal monthly instalments of $55.00. The defendant 
has continued to hold possession of the apartment since the expira¬ 
tion of said lease paying the monthly instalments as provided for 
during the term of the lease, except that for the past two months 
the amount of said rental has been increased by mutual agreement 
to $65.00. 

That on June 28th, 1920, the plaintiff caused to be served per¬ 
sonally upon the defendant a thirty days’ notice in writing to quit 
the premises thirty days from July 1st, 1920. That the defend¬ 
ant has refused and continues to refuse to surrender possession of 
the said premises in accordance with said notice served as provided 
by law. 

H. L. RUST. 


Subscribed and sworn to before me this 27th day of Sep 
tember, 1920. 

[seal.] GEO. CALVERT BOWIE, 

Notaery Public, D. C. 
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The service of a copy of the foregoing affidavit is hereby acknowl¬ 
edged this 27th dav of September, 1920. 

SEFTON DARR, 

A tty. for Deft . 

Affidavit of Defense under Rule 19. 

Filed October 7, 1920. 

* * * * * * sjc 

District of Columbia, ss: 

Joseph A. Killinger being first duly sworn according to law de¬ 
poses and says that he is the defendant in the above entitled case 
wherein H. L. Rust is the plaintiff; that the said plaintiff is not en¬ 
titled to possession of the premises, Apartment 601, the Iroquois 
Apartment House, in the City of Washington, District of Columbia, 
and that the same are not unlawfully detained from the plaintiff' by 
the defendant, for that by an Act of Congress approved October 
22nd, 1919, entitled “The Food Control and the District of Columbia 
Rents Act,” commonly known as the “Ball Amendment,” it was 
provided that the right of the tenant to the use or occupancy of 
property as is involved herein under any contract for such use or 
occupancy shall, notwithstanding the expiration of the term fixed 
by such lease or contract, continue at the option of the ten- 
4 ant, and that such tenant shall not be evicted or dispossessed 
so long as he pays the rent and performs the other terms and 
conditions of tenancy as fixed by such lease or contract, subject, 
however, to certain limitations or exceptions; that the plaintiff 
herein is a real estate broker engaged in the business of renting 
apartments and houses for certain commission, and therefore is not 
seeking possession of the premises herein for the actual bona fide 
occupancy of himself, children or dependents, or for the purpose 
of razing the same in order to construct new rental property, but 
is seeking possession of said premises for the purpose of renting the 
same to some other tenant under more favorable conditions; that 
your deponent also denies that the statement set forth in the thirty 
days’ notice to quit, upon which the plaintiff relies, is accurate and 
sufficient, and further denies the good faitli of the plaintiff’s de¬ 
mand herein, and that the matters involved in this cause have not 
been passed upon or been determined by the Rent Commission of 
the District of Columbia; that your deponent further denies that 
this Court has jurisdiction of the matters and things at issue herein, 
jurisdiction of such matters having been expressly conferred by the 
Act of Congress aforesaid upon the Rent Commission of the Dis¬ 
trict of Columbia; that by a rule of this Court passed on October 
4th, 1920, your deponent is entitled to claim protection of the Ball 
Amendment, and to have this cause held for a jury trial in the 
regular order. 


JOSEPH A. KILLINGER. 
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Subscribed and sworn to before me this 7th day of Octo- 
5 ber, 1920. 

[seal.] MAUD FELLHEIMER, 

Notary Public, Dist. of Columbia. 


Motion for Judgment. 

Filed November 16, 1920. 

******* 

And now comes the plaintiff, and by his attorneys, moves the 
Court to enter judgment in his favor for possession of the premises 
and for costs for failure of the defendant to file a sufficient affidavit 
of defense. 

JOSEPH T. SHERIER, 

G. C. BOWIE, 

Attorneys for Plaintiff. 


Service of a copy of the above motion and notice that the same 
has been calendared for hearing on Friday, November 19, 1920, at 
ten o’clock, A. M., is acknowledged this sixteenth day of November, 
1920. 

SEFTON DARR, 

Attorney for Defendant. 

To Sefton Darr, 

Attorney for Defendant, 

Southern Building, 

Washington, D. C. 

6 Supreme Court of the District of Columbia. 

Wednesday, February 2, 1921. 


Session resumed pursuant to adjournment, Mr. Chief Justice 
McCoy presiding. 

******* 

Comes now the parties hereto by their respective attorneys of 
record; thereupon the motion of plaintiff filed herein for judgment 
under Rule 19 heretofore submitted, is upon consideration thereof, 
granted. 

Wherefore, it is considered that plaintiff herein do have and 
recover of defendant herein possession of apartment No. 601, The 
Iroquois, No. 1410 M Street, North West, located in the District of 
Columbia, and recover of the defendant and The Fidelity and De¬ 
posit Company of Maryland, his surety, the costs of suit, to be taxed 
by the Clerk, and have execution thereof. 

From the foregoing judgment, the defendant by his Attorney in 
open Court, notes an appeal to the Court of Appeals, and the maxi- 
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mum of an undertaking to operate as a supersedeas is hereby fixed 
in the sum of One thousand dollars ($1,000). 

Memorandum. 

February 2, 1921.—Supersedeas bond approved and filed. 

7 Assignment of Errors. 

Filed February 12, 1921. 

♦ * * * * * * 

The defendant respectfully submits that in rendering judgment 
for the plaintiff herein, the Court erred in the following particulars 
to which the defendant assigns error: 

1. In rendering judgment for the plaintiff notwithstanding his 
affidavit of defense. 

2. In holding Title II of the Act of Congress, approved October 
22, 1920, constituting the District of Columbia Rents Act to be un¬ 
constitutional and void. 

CHAS. W. DARR, 

ROGER J. WHITEFORD, 

Attorneys for Appellant. 


Designation of Record. 

Filed February 12, 1921. 

******* 

The Clerk will please prepare a Transcript of Record in the above- 
entitled cause, including: 

1. The complaint in the Municipal Court. 

2. The Complaint in this Court (Affidavit of Merit under Rule 

i9). 

3. Answer of Defendant filed in this Court (Affidavit of Defense 
under Rule 19). 

4. Motion for Judgment. 

8 5. Judgment and note of appeal. 

6. Memorandum of undertaking on appeal and approval 

thereof. 

7. Assignment of Errors. 

8. This Designation. 

CHAS. W. DARR, 

ROGER J. WHITEFORD, 

Attorneys for Appellant. 
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9 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 8, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 64318 at Law, wherein 
H. L. Rust, of the District of Columbia is Plaintiff and Joseph A. 
Killinger is Defendant, as the same remains upon the files and of 
record in said Court. 


In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 26th day of February, 1921. 

[Seal of Supreme Court of the District of Columbia.] 


MORGAN H. BEACH, 

Clerk. 


E. W. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3532. Joseph A. Killinger, appellant, vs. H. L. Rust, of the District 
of Columbia. Court of Appeals, District of Columbia. Filed Mar. 
14, 1921. Henry W. Hodges, clerk. 
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